STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
JOSEPH M PELLE
Petitioner,
VS. Case No. 03-3689

BOARD COF DENI STRY,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Thi s cause canme on for formal hearing, pursuant to
appropriate notice, before P. Mchael Ruff, duly-designated
Admi ni strative Law Judge of the Division of Admnistrative
Hearings. The hearing was conducted in Tall ahassee, Florida,
Decenber 15, 2003, and the appearances were as fol |l ows::

APPEARANCES

For Petitioner: Lawence Curtin, Esquire
Hol | and & Kni ght, LLP
315 South Cal houn Street, Suite 600
Post O fice Box 810
Tal | ahassee, Florida 32302-0810

For Respondent: Ann Cocheu, Esquire
Ofice of the Attorney CGenera
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

The issue to be resolved in this proceedi ng concerns

whet her Joseph M Pelle, the Petitioner should be issued a

on



dental teaching permt in conjunction with his duties as Dean of
the Jacksonville University Dental School of Othodontists
(dental school) in accordance with the authority cited and
treated bel ow.

PRELI M NARY STATEMENT

On May 16, 2003, the Board of Dentistry (Board) denied a
teaching permt, applied for by the above-naned Petitioner. On
July 18, 2003, M. Pelle filed a Petition for Formnal
Adm ni strative Hearing pursuant to Sections 120.569 and 120. 57,
Florida Statutes (2003). The issue was placed on the Board's
agenda for reconsideration and, on Septenber 26, 2003, the Board
declined to reconsider its prior decision. The matter was
therefore forwarded to the Division of Adm nistrative Hearings
and the undersi gned Admi nistrative Law Judge.

On Novenber 18, 2003, the Florida Association of
Orthodontists, Inc., filed a petition to intervene or in the

alternative petition for |eave to appear as amicus curie. On

Novenber 26, 2003, the Petitioner filed a witten response to
the notion. On Decenber 10, 2003, an order was entered by the
under si gned denying the petition. The cause proceeded to fornma
heari ng on Decenber 15, 2003, in Tallahassee, Florida.

Prior to taking testinony, the parties stipulated to seven
exhibits as follows: Petitioner's Exhibit One, the teaching

permt application of Joseph Pelle; Petitioner's Exhibit Two,



the accreditation standards for advanced specialty education
prograns in orthodontics fromthe Conm ssion on Denta
Accreditation; Petitioner's Exhibit Three, an internal |isting
fromthe Anerican Dental Association Advance Education
Accredited Dental Prograns in Florida; Petitioner's Exhibit
Four, an August 5, 2003, letter from Kathryn Horan of the
American Dental Association; Petitioner's Exhibit Five, an
Cct ober 23, 2003, letter from Ms. Horan; Respondent's Exhibit
One, the agenda materials fromthe May 16, 2003, Board of
Dentistry nmeeting concerning Joseph Pelle's application; and
Respondent's Exhibit Two, the agenda materials fromthe
Sept enber 26, 2003, neeting concerning Joseph Pelle's request
for reconsideration. Additionally, the Respondent requested,
and the undersigned took official recognition of the Board's
bookl et of its laws and rules.

The Petitioner testified on his own behalf. Irene Stavros,
a nmenber of the Board of Dentistry, testified on behalf of the
Respondent .

Upon concl usion of the hearing a transcript thereof was
ordered and the parties elected to submt Proposed Recommended
Orders. The Proposed Recommended Orders were tinely filed and

have been considered in the rendition of this Recommended Order.



FI NDI NGS OF FACT

1. The Petitioner is Dr. Joseph M Pelle. His business
address is 2800 University Boul evard North, Jacksonville
Uni versity, Jacksonville, Florida. The Petitioner is not
licensed to practice dentistry in Florida, but is licensed in
three other states. H s licensure is current and in good
standing in those states.

2. The Respondent is the Florida Board of Dentistry
(Board). It is an agency of the State of Florida charged with
regul ating the licensure standards and practice standards for
those engaged in the practice of dentistry in all its facets in
the State of Florida. |Its authority includes the authority,
under the law cited below, to issue teaching permts in limted
ci rcunst ances for professionals engaged in the teaching of
clinical aspects of dentistry, at accredited institutions,
of fering advanced education to post-graduate dentists in
Fl ori da.

3. The Petitioner filed an application for a teaching
permt pursuant to Section 466.002, Florida Statutes, and
Fl orida Adm nistrative Code Rule 64B5-7.005, with the Respondent
Board. The application is dated March 25, 2003. The teaching
permt was proposed to be used at the Jacksonville University

Dental School of Orthodontists in Jacksonville, Florida (Dental



School ). On June 25, 2003, the Board entered an order denyi ng
the application for the teaching permt.

4. The Petitioner is the Dean of the Dental School of
Orthodontics. The Petitioner is not currently licensed as a
dentist in the State of Florida, but is licensed in Texas,
Pennsyl vania, and Chio with all those |icenses being in good
standing. The Petitioner has practiced orthodontics since 1971,
and has been the chairman of dental prograns at the University
of Pittsburgh and at West Virginia University. He has a board
specialty fromthe American Board of Othodontics.

5. Jacksonville University is a private, non-profit,
accredited, liberal arts university in Jacksonville, Florida,
that confers degrees at the undergraduate and graduate |evels.
It also offers advanced professional education prograns.

6. The Dental School of Orthodontics offers advanced
education in orthodontics to post-graduate dentists that have
al ready conpleted their dental programto receive the DVD or DDS
degree. The dental school currently has four full-time faculty,
el even part-tine faculty, and adjuncts, both outside and inside
the Jacksonville University. There are fourteen students
currently enrolled in the program The advanced program of f ered
consi sts of approximtely 3700 hours of formal intense

instruction over a twenty-four nonth period. The program



results in conferring a certificate of advanced education in
orthodontics on successful students.

7. The Petitioner's duties as Dean of the Dental School of
O'thodontics, are divided between adm ni strative and teaching
duties. Approximately 75 percent of his duties are attributable
to admnistrative matters and 25 percent to teaching. |If the
teaching permt is issued, the Petitioner will participate in
clinical instruction at the Dental School of Othodontics.

8. The accreditation body for dental programs in the
United States is the Conmm ssion on Dental Accreditation of the
American Dental Association (the Comm ssion). The Conm ssion is
a specialized programmati c accrediting agency recogni zed by the
United States Departnent of Education. It conducts all aspects
of the accreditation process for the nore than 1300 prograns for
dental, allied dental, and advanced dental education in the
Untied States. The accreditation is for the programitself, and
not for the sponsoring institution. The Petitioner, on behalf
of the Dental School of Othodontics, applied to the Comm ssion
for accreditation and personally participated in the
accreditation revi ew process.

9. The Conmi ssion's accreditation standards are set forth
in a docunment entitled "Accreditation Standards for Advanced
Specialty Education Prograns in Othodontics and Dent of aci al

Ort hopedi cs" that was introduced in Petitioner's Exhibit Two in



evi dence. The accreditation process requires conpliance with
si x standards contained in that docunent. The standards address
institutional commtnent and program effectiveness, the program
director and teaching staff, the facilities and resources, the
curriculumand program duration, the advanced educati on student
sel ection, and research. The Conm ssion concluded that the
Dental School of Orthodontics is in conpliance with al
accreditation standards. See Petitioner's Exhibit Four in

evi dence.

10. The curriculumfor the Dental School was devel oped in
accordance with the self-study gui de of the Comm ssion on Dental
Accreditation of the Anerican Dental Association.

11. As a result of the accreditation process and
eval uati on, the Conmm ssion sent a |etter dated August 5, 2003,
to David L. Harlow, President of Jacksonville University,
contai ning the foll ow ng passage:

The programin orthodontics and dent of aci al
orthopedics is accredited by the Comm ssion
on Dental Accreditation [and has been
granted the accreditation status of '"initia
accreditation.'] The Conmission is a
speci al i zed accrediting body recogni zed by
the United States Departnent of Education.

That letter fromthe Conmm ssion al so contains the foll ow ng
passage:

Based upon all the information presented,

t he Conm ssion concluded that the programis
in conpliance with the Accreditation



St andards, including Standard 1-1 regarding
financial support fromentities outside of
the institution. Accordingly, the
Conmi ssi on adopted a resol uti on changi ng the
accreditation classification of the
educational programfrom 'prelimnary
provi si onal approval' to '"initia
accreditation.' No additional information
is requested at this tine.

See Petitioner's Exhibit Four in evidence.

12. Petitioner's Exhibit Three consists of the listing of
fromthe Anerican Dental Association of all Florida prograns
currently accredited by the Comm ssion. The School of
Othodontics is included on that |ist.

13. The Petitioner has never failed the Florida Dental
Li censure Examination. The Petitioner is also a full-tine
faculty nenber at the Dental School of O'thodontics at
Jacksonville University. The Petitioner has agreed not to
engage in the practice of dentistry pursuant to the teaching
permit if it is issued, except under the progranms of the Dental
School of Othodonti cs.

14. The Petitioner has also agreed that if the teaching
permt is issued, all records pertaining to the teaching
practice shall be subject to review and avail able to the Board
of Dentistry. The Petitioner has also agreed that if the

teaching permt is issued, information requested by the Board of

Dentistry will be submtted for the purpose of allow ng the



Board to eval uate conpliance with applicable |laws regulating the
practice of dentistry.

15. The Petitioner has provided proof of current CPR
certification to the Board of Dentistry. The Board of Dentistry
does not issue or grant accreditation to dental progranms in the
State of Florida. Rather, the Board defers to the Conm ssion as
to its accreditation decisions.

16. As shown by Respondent's Conposite Exhibit One in
evidence (letter of May 12, 2003, fromattorney Bruce D. Lanb to
t he Executive Director of the Board of Dentistry) the Conm ssion
voted to discontinue awarding prelimnary provisional approval
status as to accreditation. According to that letter the United
St ates Departnment of Education does not consider prelimnary
provi si onal approval to constitute accreditation. |In fact, the
Comm ssi on Communi cations Update of Fall 2002 indicates that the
Commi ssion has a firmpolicy that a programis strongly
encouraged not to enroll students/residents until "initial
accreditation" status has been obtained. |If a programenrolled
students or residents without first having been granted "initia
accreditation" status, the Commssion will notify all students
or residents enrolled of the possible ram fications of
enroll ment in a program operating w thout accreditation. Thus,
at least inplicitly, the Comm ssion and the U S. Departnent of

Education considers "initial accreditation" status, conversely,



to constitute accreditation, at |east for purposes of adm ssion
of students and residents to such a program

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties hereto.
88 120.569 and 120.57, Fla. Stat. (2003).

18. The statutory basis for the Respondent's authority to
i ssue teaching permts is found in Section 466.002(6), Florida
Statutes, which provides in pertinent part as foll ows:

A full-tinme dental instructor at a dental
school approved by the board may be al | owed
to practice dentistry at the teaching
facilities of such school, upon receiving a
teaching permt issued by the board, in
strict conpliance with such rules as are
adopted by the board pertaining to the
teaching permt and with the established
rul es and procedures of the dental school.

19. The applicable rule for teaching permts is Florida
Adm ni strative Code Rule 64B5-7.005. That Rule provides as
fol | ows:

(1) A teaching permt may be issued by the
Board of Dentistry to a faculty nenber of a
dental school accredited by the Comm ssion
on Dental Accreditation of the American
Dent al Association or a nedical schoo
accredited by the Anerican Medi cal
Association's Liaison Cormittee for Medical
Educati on upon the request of the dean of
the school if the faculty nenber

(a) Has not failed the Florida dental
| i censure exam nation; and

10



(b) Is a full-tinme faculty menber; and

(c) Does not engage in the practice of
dentistry except under the prograns of the
dental or nedical school described in
subsection 64B5-7.005(1), F. A C

The Rul e proceeds on to set forth the conditions under which the
permt authorizes the holder to practice dentistry. These
conditions include the foll ow ng:

(a) Al records pertaining to the teaching
practice shall be subject to review and
avai l able to the Board.

(b) Upon the Board's request, the permt

hol der shall submt any information the
Board deens necessary to eval uate conpliance
wi th Chapters 456 and 466, Florida Statutes,
and Chapter 64B5, F.A. C

(c) Permts shall be in effect only as |ong
as the holder is a full-tinme faculty nenber
of the College of Dentistry or School of
Medi ci ne and shall be automatically
cancelled and nullified by term nation of
the hol der as a faculty nenber of the
teaching facility or failure of the Florida
dental |icensure exam nation.

(d) Teaching permts are subject to
cancel l ation or revocation by the Board for
failure to conply with Chapters 456 and 466,
F.S. and Chapter 64B5, F.A C
Fla. Admin. Code. R 64B5-7.005(3). 1In addition to the
foregoing conditions and requirenments, proof of current CPR

certification nust be obtained and nmai ntai ned while the teaching

permt is in effect. Fla. Admn. Code. R 64B5-7.005(4).
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20. The disputed issue concerns whether the Dental School
of Orthodontics is accredited by the Comm ssion as required by
the applicable rules quoted above. There is no dispute that the
Petitioner has nmet all of the other requirenents for issuance of
the teaching permt. He has agreed to use the teaching permt
in accordance with the terns and conditions of the Board's
rul es, and has further agreed to nmake avail abl e and provi de the
i nformation required under those rules.

21. The rules do not define what is neant by the term
"accredited.” The Respondent did not present any testinony or
evi dence concerning this termor definition. Rather the
testinmony presented by the Respondent nakes clear that the Board
is not an accrediting body and that it accepts the
determ nations of the Comm ssion. The evidence adduced by the
Respondent in testinony, does not establish a policy basis by
the Board for any definition of what is nmeant by the term
"accredited. "

22. Based upon the evidence submtted by the Petitioner,

t he Dental School of O'thodontics has net all of the

requi renents of the Commi ssion for accreditation. It is |listed
on the master |ist of accredited prograns in the State of
Florida. The Conm ssion has unequivocally stated that the
Dental School of Orthodontics is in conpliance with

accreditation standards and is an accredited program The

12



pr eponderant wei ght of the evidence, culmnating in the above

Fi ndi ngs of Fact denonstrates that indeed the status "initial
accreditation"” constitutes accreditation for purposes of the
Comm ssion's accreditation standards, and the acceptance of
students and/or residents in such prograns as bei ng acceptance
into an accredited program The Dental School is thus
established to be an accredited programfor purposes of the
appl i cation of Section 466.002(6), Florida Statutes, and Florida
Adm ni strative Code Rule 64B5-7.005. |nasnuch, as al

requi renents for issuance of a teaching permt by the Board have
been net, the teaching permt should be granted to the
Petitioner.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
denmeanor of the w tnesses, and the pleadi ngs and argunents of
the parties it is, therefore,

RECOMVENDED t hat the Respondent enter a Final O der
determining that the Petitioner is in conpliance with the above-
referenced statute and Rule, relating to the issuance of a
teaching permt and that the application of the Petitioner for

the teaching permt at issue be granted.
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DONE AND ENTERED this 15th day of March, 2004, in

Tal | ahassee, Leon County, Flori da.

e

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of March, 2004.

COPI ES FURNI SHED,

Lawrence Curtin, Esquire

Hol | and & Kni ght, LLP

315 South Cal houn Street, Suite 600
Post O fice Box 810

Tal | ahassee, Florida 32302-0810

Ann Cocheu, Esquire

O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Wl liamH Buckhalt, Executive Director
Board of Dentistry

Department of Health

4052 Bal d Cypress Way, Bin C06

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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